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All may be considered fair in love and war but the 
same cannot be said for employment law and the 
recent developments from the Autumn Budget are 
no exception.

In a surprise turn of events, the UK Government has 
abandoned its plans of giving employees the right to 
claim unfair dismissal from the first day of employment 
(colloquially known as a ‘day one right’).

Currently, only an employee with at least two years’ 
service has the right to bring an ordinary unfair dismissal.

The Government had proposed that the Employment 
Rights Bill would get rid of the two-year qualifying period 
required to bring an unfair dismissal claim, meaning that  
the legal right to bring such a claim would come into 
effect from the very first day of employment, alongside  
a statutory probationary period. Unfortunately these plans 
were met with significant opposition from employers 
and the House of Lords, which created further delays 
in finalising the Bill. This particular proposal was quite 
contentious and led to an extended Ping Pong within 
Parliament as the Bill was debated between the House  
of Lords and House of Commons.

To appease the impasse, the Government held a meeting 
of business and trade union representatives to attempt 
to find a compromise. That middle ground has now been 
found and the Government has stated that the current 
two-year qualifying period will be reduced to six months. 

This doesn’t change the existing protections for unfair 
dismissal from day one if the dismissal is due to an 
automatically unfair ground such as for being pregnant,  
or for exercising a statutory right.

If you are an employer, this is likely to be pleasing news, 
however, it is important to remember that the qualifying 
period is being drastically reduced from two years to 
just six months. Now is a good time (as ever) to review 
your recruitment procedures and ensure that all staff 
probationary periods are being robustly managed. With 
only six months to determine if an employee fits your 
business, it is imperative that your capability and disciplinary 
procedures are clear, coherent and fit for purpose.

If you have any questions about unfair dismissal and the 
upcoming changes in the law, the employment law team  
at Hethertons will be happy to help.

That is so not fair!  
Or maybe… it is?
By Andrew Macaulay-Ferguson


