Understanding
commission clauses

By Andrew Macaulay-Ferguson

Commission is a type of payment made to a worker,
typically based on performance of a specific job or
for completing a project.

It is often used as a type of sales incentive to reward staff,
with a common example of this being for meeting a set
number of sales. It could be payable as a percentage of
sales or as a fixed amount per sale. Depending on industry
and role, commission could be payment received on top
of basic salary or it could be the only means of receiving
payment. Whilst it can be found in many sectors, it is
commonplace in real estate, insurance and retail given
the sales-driven nature of such industries.

As there are many different ways that a commission
plan could operate, it is important to understand what the
criteria is to receive payment, and to ensure that it is met.

A key case covering this point was heard before the
Employment Appeal Tribunal in September 2025 and that was
Raymond Saul & Co LLP v Mr Billy Rashbrook: [2025] EAT 129.

Mr Rashbrook was a junior solicitor with a contract of
employment that also included a commission scheme.
This scheme stated that every commission year, he would
receive 20% profit costs that were invoiced by him, but only
once those invoices surpassed three times his salary. The
clause stated that commission was only payable in relation
to work carried out by him. Mr Rashbrook argued that
commission should be based on all invoices on his cases,
regardless as to who had assisted on his files (such as his
supervisors). Whilst he was successful in his initial case in
establishing this, the employer appealed and succeeded,
with the Employment Appeal Tribunal holding that “work
carried out by the Employee” very specifically only meant
Mr Rashbrook’s own work. As there were documented
records as to time spent on his files (and thus invoices),
the EAT could exclude all times attributed to anyone who
wasn't Mr Rashbrook. By removing time that was not logged
by Mr Rashbrook, it was clear that he did not meet the
criteria, so commission was not payable.

This case shows the importance of recognising the set
thresholds required to receive commission and ensuring
they are clear and easy to understand.

If you have any questions about clauses in your contracts, the
employment law team at Hethertons will be happy to help.

For further information, please
contact Andrew on 01904 528395
or at ama@hethertons.co.uk
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